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Opi ni on by Hanak, Adm nistrative Trademark Judge:

Dennis W Ross (applicant) seeks to register in typed
drawing form HED GOLF for “golf clubs.” The intent-to-use

application was filed on March 25, 2002. At the request of
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t he Exam ning Attorney, applicant agreed to disclai mwhat
the Exam ning Attorney referred to as “the descriptive
portion of [applicant’s] mark,” nanely, the word GOLF.

Head Sport AG (opposer) filed a tinely Notice of
Qpposition in which opposer alleged that since |ong before
March 25, 2002, opposer both registered and extensively
used its mark HEAD for a wi de variety of sporting equi pnent
and ot her goods, including in particular golf clubs.
Conti nui ng, opposer alleged that “in view of the simlarity
of the parties’ marks and the identical and/or closely
related nature of the parties’ goods,” the use of
applicant’s mark HED GOLF is likely to cause confusion with
opposer’s HEAD mark. |n addition, opposer alleged that the
use of applicant’s mark HED GOLF is likely to dilute the
distinctive quality of opposer’s fanobus nmark HEAD. (Notice
of Opposition paragraphs 8 and 9). |In particular, opposer
made the followi ng allegation in paragraph 6 of the Notice
of Opposition: “Mreover, Opposer’s HEAD mark becane fanobus
well prior to the filing date of Application No.

76/ 387, 413.”

In its answer, applicant stated that it had “no
opi nion” as to whether the use of his mark HED GOLF woul d
be likely to cause confusion with or to dilute the

distinctive quality of opposer’s HEAD mark. However,
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applicant did concede that the allegations set forth in
paragraphs 1, 3, 4, 5, 6 and 7 of the Notice of Qpposition
were “true.” Thus, applicant has conceded that prior to
his application filing date, opposer had both used and
regi stered HEAD for a wide array of goods including golf
clubs. Furthernore, applicant conceded as “true” that
opposer’s mark HEAD had becone famous prior to March 25,
2002, applicant’s Intent-to-Use filing date.

Qpposer and applicant have filed briefs. Neither
party requested a hearing. The record in this case is set
forth at pages 3-5 of opposer’s brief. |In particular,
opposer notes at page 5 of its brief that “applicant has
taken no testinony and has offered no evidence.” In his
brief, applicant does not challenge opposer’s description
of the record and in particular, applicant acknow edges at
page 1 of his brief that he “did not submt any testinony
to the Board.” Moreover, the record reflects that
applicant did not submt any other evidence.

W note that opposer has properly nmade of record by
nmeans of a Notice of Reliance various of its registrations
for the mark HEAD. One registration is particularly
pertinent in this proceeding in that it depicts opposer’s
mark HEAD in typed drawing form and the goods are “golf

clubs and golf bags.” Registration No. 1,762,980. Thus,
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priority is not an issue in this proceeding in that it
rests with opposer, and applicant has in his answer
conceded this fact.

W will consider first opposer’s likelihood of
confusion claimpursuant to Section 2(d) of the Trademark
Act. In any likelihood of confusion analysis, two key,
al t hough not exclusive, considerations are the simlarities
of the marks and the simlarities of the goods. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry nmandated
by the Section 2(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.”).

Consi dering first the goods, while opposer has
registered its mark HEAD for a wide array of goods, we wll
focus our likelihood of confusion analysis sinply upon the
goods set forth in opposer’s Registration No. 1,762,980
because such goods enconpass, besides golf bags, golf
clubs, the very goods for which applicant seeks to register
his mark HED GOLF. In other words, because opposer enjoys
superior rights in its nmark HEAD for the identical goods
for which applicant seeks to register HED GOLF, there is no
point in considering the other goods for which opposer has

registered its mark HEAD. In an effort to distinguish his
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gol f clubs from opposer’s golf clubs, applicant nmakes the
foll ow ng argunment at page 2 of his brief: “The applicant’s
product is a specialized golf club, a putter, w th unique
speci al guidelines and specifications set forth by the
United States CGol f Association.”

Applicant’s argunment is msplaced. Qpposer’s
Regi stration No. 1,762,980 includes, besides golf bags,
“golf clubs,” a term broad enough to enconpass golf clubs
of all types including putters. Thus, for the purposes of
this Board proceedi ng, the goods of the parties are

absolutely identical. See Canadian |Inperial Bank v. Wlls

Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Cir.

1987) (1t is well settled that in Board proceedings, “the
guestion of |ikelihood of confusion nust be determ ned
based on an analysis of the nark as applied to the goods
and/or services recited in applicant’s application vis-a-
vis the goods and/or services recited in opposer’s
regi stration, rather than what the evidence shows the goods
and/or services to be.”).

Turning to a consideration of the marks, we note at
t he outset when the goods of the parties are legally
identical as is the case here, “the degree of simlarity
[ of the marks] necessary to support a conclusion of likely

confusion declines.” Century 21 Real Estate Corp. v.
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Century Life of America, 970 F.2d 874, 23 USPQ2d 1698, 1700

(Fed. Gr. 1992).
In considering the nmarks, we recogni ze that we are
obligated to conpare the marks “in their entireties.” In

re National Data Corp., 753 F.2d 1056, 224 USPQ 749, 750

(Fed. Gr. 1985). However, in conparing the marks in their
entireties, it is conpletely appropriate to give |ess
weight to a portion of a mark that is nmerely descriptive of

the rel evant goods or services. National Data, 224 USPQ at

751 (“That a particular feature is descriptive ...with
respect to the relevant goods or services is one comonly
accepted rationale for giving less weight to a portion of
the mark.”). As previously noted, in response to the
Exam ni ng Attorney, applicant conceded that the GOLF
portion of its mark is, at a mninmum nerely descriptive of
its goods, golf clubs. Indeed, we find that the word
“golf” as applied to golf clubs is at the very | east
extrenely descriptive of golf clubs.

In addition, we note that applicant seeks to register
his mark HED GOLF in typed drawing form O course,
opposer’s mark HEAD is |i kew se registered in typed draw ng
formfor golf clubs. This neans that applicant’s mark is
not limted to being “depicted in any special form” and

hence we are mandated to “visualize what other forns the
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mark m ght appear in.” Phillips Petroleum Co. v. C.J. Wbb

Inc., 442 F.2d 1376, 170 USPQ 35, 36 (CCPA 1971). See also

| NB National Bank v. Metrohost Inc., 22 USPQR2d 1585, 1588

(TTAB 1992).

If applicant were to obtain a typed draw ng
registration of his mark HED GOLF for golf clubs, then he
woul d be free to depict the HED portion of his mark in
| arge lettering on one line, and depict the extrenely
descriptive GOLF portion of his mark on a second line in
far smaller lettering. As so depicted, applicant’s mark
woul d be highly simlar in ternms of visual appearance to
opposer’s mark HEAD. |ndeed, given the extrenely
descriptive nature of the GOLF portion of applicant’s mark,
if applicant’s mark were used on golf clubs in a manner in
whi ch the HED portion of applicant’s mark were depicted on
one line in extrenely larger lettering and the GOLF portion
of applicant’s mark were depicted on a second line in far
smal ler lettering, consuners of golf clubs nmay well not
even notice the GOLF portion of applicant’s mark. Even if
the consuners did notice, they could well assune that HED
per se was the “trademark” and that the word GOLF depicted
in far smaller lettering nerely indicated the obvious,

nanmely, that the goods were golf clubs.
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In sum when taking into consideration the teachings

of Phillips Petroleum we find that the two marks are, at a

m nimum extrenely simlar in terns of visual appearance.
VWi | e opposer’s mark HEAD consists of four letters, and the
source-identifying portion of applicant’s mark (HED)
consists of three letters, the presence of one additional
internal letter could easily be overl ooked.

In terns of pronunciation, we find that opposer’s mark
HEAD and the source-identifying portion of applicant’s mark
(HED) are phonetically identical. 1In this regard, we note
that in his brief applicant has not even articul ated how
HED m ght be pronounced other than as the word “head.” O
course, it nust be remenbered that there is no correct

pronunci ation of a trademark. In re Bel grade Shoe Co., 411

F.2d 1352, 162 USPQ 227 (CCPA 1969). In sum we find that
opposer’s mark and the source-identifying feature of
applicant’s mark are phonetically identical.

Finally, in terns of connotation, we find that as
applied to golf clubs, both marks have the sanme connotation
in that they bring to mnd the “head” of a golf club.

I n concluding our Section 2(d) likelihood of confusion
analysis, we find that there clearly exists a |likelihood of
confusion given the fact that opposer’s goods and

applicant’s goods are identical, and the additional fact
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that the two marks are, at a mninmum extrenely simlar in
ternms of visual appearance, pronunciation and connotati on.
Accordi ngly, we sustain the opposition on the basis that
applicant’s possible use of HED GOLF for golf clubs is
likely to cause confusion with opposer’s mark HEAD for golf
cl ubs.

We meke this finding regardl ess of whether or not
opposer’s mark HEAD is fanous for golf clubs. Wile
applicant, as previously noted, admtted the allegation of
paragraph 6 of the Notice of Opposition, said paragraph
nerely all eges that “opposer’s HEAD nark becane fanous wel |
prior to” applicant’s filing date. Thus, applicant did not
admt that opposer’s mark HEAD was fanous, in particular,
for golf clubs. Mreover, opposer has not otherw se
established that its mark HEAD is fanmous for golf clubs or
for that matter, any type of product.

Havi ng sustai ned the opposition pursuant to opposer’s
Section 2(d) claimof |ikelihood of confusion, we el ect not
to consi der opposer’s claimthat applicant’s use of HED
GOLF is “likely to dilute the distinctive quality of
opposer’s mark.” (Notice of Opposition paragraph 9).

Deci sion: The opposition is sustained solely pursuant

to opposer’s Section 2(d) |ikelihood of confusion claim



